BORA  LASKIN  LAW  LIBRARY 


UNIVERSITY  OF 


TORONTO 

FACULTY  OF  LAW 


COMPARATIVE  CONSTITUTIONAL  EQUALITY, 
MINORITY  &  GROUP  RIGHTS 


INTENSIVE  COURSE 


Distinguished  Visiting  Professor  Michel  Rosenfeld 


Storage 


K 

3165 
.  R67 
2007 
c.  1 


2007 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/comparativeconstOOrose 


COMPARATIVE 

CONSTITUTIONALISM 

Cases  and  Materials 


Norman  Dorsen 

Frederick  I.  and  Grace  A.  Stokes  Professor  of  Law 
and  Founding  Director,  Hauser  Global  Law  School  Program 
New  York  University  School  of  Law 

Michel  Rosenfeld 

Justice  Sidney  L.  Robins  Professor  of  Human  Rights, 
Benjamin  N.  Cardozo  School  of  Law,  and  President,  International 
Association  of  Constitutional  Law 

Andras  Sajo 

Professor  of  Law,  Central  European  University, 
Budapest,  and  Global  Professor  of  Law, 

New  York  University  School  of  Law 

Susanne  Baer 

Professor  of  Public  Law  and  Gender  Studies, 

Faculty  of  Law 
Humboldt  University,  Berlin 


AMERICAN  CASEBOOK  SERIES® 


THOMSON 


WEST 


Mat  #16918849 


XXXIV 


TABLE  OF  CONTENTS 


Page 

E.3.  Sexuality  and  Procreation- . - .  609 

Griswold  v.  Connecticut  (U.S.) . - . -  609 

Toonen  v.  Australia  (UN  Human  Rights  Committee) .  609 

ADT  v.  United  Kingdom  (ECHR) . . . - . .  610 

Bowers  v.  Hardwick  (U.S.) .  611 

National  Coalition  for  Gay  and  Lesbian  Equality  v.  Minis¬ 
ter  of  Justice  and  Others  (South  Africa) . - .  613 

Egan  v.  Canada  (Canada) . - .  613 

Notes  and  Questions  — . . .  614 

Chapter  6.  Equality,  Minority  and  Group  Rights .  617 

A.  Formal  vs.  Substantive  Equality:  The  Scope  of  Constitu¬ 
tional  Equality  and  the  Subject  and  Domain  of  Equality  618 
Michel  Rosenfeld,  Towards  a  Reconstruction  of  Constitu¬ 
tional  Equality . - .  618 

Trimble  v.  Gordon  (U.S.) . - . - .  623 

University  Professors  Case  (France) .  626 

Thomas  Wiirtenberger,  Equality,  in  the  Constitution  of 

the  Federal  Republic  of  Germany . .  626 

Susanne  Baer,  Constitutional  Equality:  The  Jurisprudence 
of  the  German  Constitutional  Court- .  627 

A.l.  The  Subject  of  Equality:  Who  is  Equal  to  Whom?— .  631 

Michel  Rosenfeld,  Affirmative  Action  and  Justice:  A  Philosophical 

and  Constitutional  Inquiry . . . - .  631 

Make  v.  Alberta  (Canada) . - .  632 

A. 2.  The  Domain  of  Equality:  In  Respect  to  What  are  Equals  to 

be  Equal? . - . - .  632 

Michel  Rosenfeld,  Affirmative  Action  and  Justice:  A  Philosophical 

and  Constitutional  Inquiry . - . — .  632 

Plessy  v.  Ferguson  (U.S.) .  633 

Brown  v.  Board  Of  Education  (U.S.) .  636 

Ahmedabad  Municipal  Corporation  v.  Nawab  Khan  Gulab 

Khan  &  Ors  (India) .  638 

Numerus  Clausus  I  Case  (Germany) . - .  638 

Dandridge  v.  Williams  (U.S.) .  639 

Cumulation  of  Pensions  and  Salaries  (France) .  642 

Notes  and  Questions . . . - . - . - .  643 

B.  Framing  Constitutional  Equality  in  Terms  of  Attacks  on 

Particular  Inequalities:  The  Antidiscrimination  Ap¬ 
proach  . — - . - .  644 

B.l.  Antidiscrimination  in  General:  Legal  Classifications,  Ra¬ 
tionality  and  Proportionality  — .  645 

Railway  Express  Agency,  Inc.  v.  New  York  (U.S.) .  646 

Re  Amendments  of  the  Code  of  Social  Security  and  Health 

(France) . - . - .  647 

John  Bell,  The  Principle  of  Equality . - .  648 

Susanne  Baer,  Three  Current  Approaches  to  Justifying  Inequali¬ 
ty:  Strict  Formalism,  Arbitrariness  and  Proportionality .  648 

B.2.  Targeting  Particular  Inequalities- . - .  652 

Andrews  v.  Law  Society  of  British  Columbia  (Canada) .  652 

Korematsu  v.  United  States  (U.S.) . - .  662 

Notes  and  Questions . .  664 


TABLE  OF  CONTENTS 


XXXV 


Page 

B.3.  Untangling  Permissible  From  Impermissible  Inequalities 

Under  the  Antidiscrimination  Approach .  666 

Personnel  Administrator  of  Massachusetts  v.  Feeney  (U.S.)  666 

Suppression  of  Rape  Decision  (France) .  672 

B.4.  Discrimination  Based  on  Race,  Ethnicity  or  Religion .  672 

Loving  v.  Virginia  (U.S.) . . . . . . .  672 

Thlimmenos  v.  Greece  (ECHR) . . . 675 

B.5.  Discrimination  Based  on  Sex  or  Gender .  677 

Nocturnal  Employment  Case  (Germany) . .  678 

Craig  v.  Boren  (U.S.)  . . . . . .  680 

President  of  the  Republic  of  South  Africa  v.  Hugo  (South 
Africa) . - . 687 

B. 6.  Discrimination  Based  on  Sexual  Orientation . . .  693 

Egan  v.  Canada  (Canada) . - .  693 

Romer  v.  Evans  (U.S.) .  700 

Notes  and  Questions . . . .  706 

C.  Equality  in  Special  Contexts  and  in  Connection  With  Oth¬ 

er  Constitutional  Rights . 711 

C.l.  Elections . 711 

Harper  v.  Virginia  Board  of  Elections  (U.S.) . . .  712 

Reynolds  v.  Sims  (U.S.) .  712 

Apportionment  II  Case  (Germany) . . .  712 

Elections  in  New  Caledonia  (France) .  712 

Bush  v.  Gore  (U.S.) . . .  713 

C.2.  Education . - .  719 

Numerus  Clausus  I  Case  (Germany) .  720 

C.3.  Access  to  Justice . . . _ . . .  721 

C. 4.  Equality  and  other  Constitutional  Rights .  722 

Notes  and  Questions . - .  723 

D.  Affirmative  Action  and  the  Interplay  Between  Individual 

and  Group  Equality:  Beyond  Antidiscrimination? .  724 

Regents  ofUniv.  of  California  v.  Bakke  (U.S.)— .  724 

State  of  Uttar  Pradesh  v.  Pradip  Tandon  (India) .  734 

Hellmut  Marschall  v.  Land  Nordhein-Westfalen  (ECJ) ......  738 

Feminine  Quotas  Case  (France) .  743 

Notes  and  Questions . . .  744 

E.  Protecting  Identity:  Racial,  National,  Ethnic  and  Linguis¬ 

tic  Minorities .  749 

E.l.  Protecting  Majority  Identity . - .  750 

Ford  v.  Quebec  (Attorney  General)  (Canada) .  750 

Mentzen  Case  (Latvia) .  755 

Notes  and  Questions .  756 

E.2.  Language  Rights  of  Minorities . - .  761 

Mahe  v.  Alberta  (Canada) .  761 

Belgian  Linguistic  Case  (ECHR) . - .  767 

Meyer  v.  State  of  Nebraska  (U.S.) . - .  769 

Lau  v.  Nichols  (U.S.) . - .  771 

Ahmedabad  St.  Xavier’s  College  Society  v.  State  of  Gujarat 

(India) .  773 

St.  Stephen’s  College  v.  University  of  Delhi  (India) .  779 

Notes  and  Questions  ... .  782 

E.3.  Aboriginal  Group  Rights-- . - .  784 

Sandra  Lovelace  v.  Canada  (UN  Human  Rights  Commit¬ 
tee)  .  784 

R.  v.  Van  Der  Peet  (Canada) .  787 

Notes  and  Questions . - . - - - - - -  -  792 


